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PETITION TO WITHDRAW HOLDING OF ABANDONMENT 



Assistant Commissioner for Patents 
Washington, D.C. 20231 

Dear Sir: 

Applicants have received a Notice of Abandonment dated December 18, 2002 in which 
the above-referenced case has been declared abandoned for failure to respond to an Office letter 
dated May 28, 2002 (hereinafter the "Office Action"). 

Applicants have never received the Office Action and informed the Examiner in charge of 
the case of such in the telephone conversation of December 16. 2002 . The Examiner stated that 
proof of such an allegation was required. Applicant submits that the documents attached hereto 
are sufficient to prove that Applicant's representative never received a copy of the May 28, 2002 
Office Action. 

To review, the Examiner in charge of the case states that that the Notice was mailed from 
the USPTO on May 28, 2002. However, no such Office letter was ever received by Arent Fox 
Kintner Potkin & Kahn PLLC (the firm), the firm responsible for handling the current application 
at the time. Attached are copies of the Declarations signed by Mr. Philip Austin (the docket clerk 
for the firm), Mr. Richard J. Berman (a partner in the firm and the attorney responsible for the 
above application), and Ms. Cindy Dioso (the secretary for Mr. Berman), detailing the mail- 



PETITION TO WITHDRAW HOLDING OF ABANDONMENT 

Ser.No. 09/7|JJl71 
?e2: 



handling and docketing procedures for the firm, and detailing the reasons why its apparent tfs$t no M 

S3 ^ 

Office Action for the above application was ever received by the firm. o$ 



CO 



It is noted that the mailing address of the firm was correctly listed as the correspond^^e 

o 

address on the Notice of Recordation of Assignment mailed from the USPTO on May 9, 2001. 
The effectiveness of the correspondence address is demonstrated by the fact that the Notice of 
Recordation of Assignment was received by the firm. 

It is also noted that any presumption that mail matters properly addressed, stamped and 
deposited in an appropriate receptacle is duly delivered is predicated on the fixed methods and 
systematic operation of the Postal Service, and that such a presumption can be rebutted. See 
Legille v. Dann , 544 F.2d 1 (CAFC 1976). 

The effectiveness of the correspondence address has been demonstrated. Applicants' 
contention of non-receipt of the Office Action mailed May 28, 2002, is supported in the enclosed 
Declarations. Thus, it is respectfully submitted that the failure of the May 28, 2002, Office 
Action to reach the firm was not the fault of the firm in any way. 

Therefore, it is respectfully requested that any holding of abandonment be withdrawn. 
See MPEP §71 1.02 and Delgar Inc. v. Schuyler. Commr. Pats . 172 USPQ 513 (D. D.C. 1971). 

Any fees associated with this communication should be waived since the evidence 
submitted herewith shows that Applicants are in no way at fault for not responding to Office 
Action mailed May 28, 2002. 

Should withdrawal from abandoned status not be granted immediately, this Petition 
should be considered to be a Petition to the Commissioner under 37 C.F.R. §§1.181-1.183, 
including a petition that all fees in connection therewith be waived because it is clear that 
Applicants are not at fault in this matter. 
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Should any such petition under 37 C.F.R. §§1.181-1.183 not be immediately granted, this 
Request should be considered to be a Petition under (37 C.F.R. § 1.137(a) or § 1.137(b)), 
including a petition that all fees in connection therewith be waived because it is clear that 
Applicants are not at fault in this matter. 

Should the appropriate official of the U.S. Patent and Trademark Office have any 



questions, that official is requested to telephone Applicants' undersigned attorney. 



RESPECTFULLY SUBMITTED, 


Name and 
Reg. Number 


Willem F.C^te^W* 


*erd, Registration No. 51,613 






Signature 




Date 


March //, 2003 


Address 


RothweHl, Figg, Ernst & Manbeck 
1425 K Street, N.W., Suite 800 


City 


Washington 


State 


d.c. 


Zip Code 


20005 


Country 


U.SA 


Telephone 


(202) 783-6040 


Fax 


(202) 783-6031 



Attachments: Notice of Abandonment 

Copy of Declaration by Philip Austin 

Copy of Declaration by Richard J. Berman 

Copy of Declaration by Cindy Dioso 

Appendix - Docketing and USPTO Filing Procedures 

for the Firm of Arent Fox Kinter Plotkin & Kahn PLLC 

as of May 28, 2002 
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Nikaido Marmelstein Murray & Oram 
Metropolitan Square 
Suite 330 G Street Lobby 
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Washington, DC 20005-5701 



EXAMINER 
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RECEIVED 

DEC 2 ? 2002 
ARENTFOX 



Notice of Abandonment 


Application No. 
09/774,171 


Applicant(s) 

DICKINSON, ET AL 


Examiner 

JAMES M. SPEAR 


Art Unit 

1615 









-- The MAILING DATE of this communication appears on the cover sheet with the correspondence address 
This application is abandoned in view of: 

1 . IS Applicant's failure to timely file a proper reply to the Office letter mailed on May 28, 2002 . 



(a) □ A reply was received on 



(with a Certificate of Mailing or Transmission dated 



), which is after the expiration of the period for reply (including a total extension of time of 
month(s)) which expired on . 



, but it does not constitute a proper reply under 37 CFR 



(b) □ A proposed reply was received on 

1 .1 13(a) to the final rejection. 

(A proper reply under 37 CFR 1.113 to a final rejection consists only of: (1) a timely filed amendment which places 
the application in condition for allowance; (2) a timely filed Notice of Appeal (with appeal fee); or (3) a timely filed 
Request for Continued Examination (RCE) in compliance with 37 CFR 1.114). 



(c) □ A reply was received on 



but it does not constitute a proper reply, or a bona fide attempt at a 



proper reply, to the non-final rejection. See 37 CFR 1.85(a) and 1.111. (See explanation in box 7 below), 
(d) Kl No reply has been received. 

2. □ Applicant's failure to timely pay the required issue fee and publication fee, if applicable, within the statutory period 
of three months from the mailing date of the Notice of Allowance (PTOL-85). 

(a) □ The issue fee and publication fee, if applicable, was received on (with a Certificate of Mailing or 

Transmission dated ), which is after the expiration of the statutory period for payment of the 

issue fee (and publication fee) set in the Notice of Allowance (PTOL-85). 

(b) □ The submitted issue fee of $ is insufficient. A balance of $ ;_ is due. 



The issue fee required by 37 CFR 1 .1 8 is $_ 



The publication fee, if required by 37 CFR 1 .18(d) is $_ 



(c) □ The issue fee and publication fee, if applicable, has not been received. 

3. D Applicant's failure to timely file corrected drawings as required by, and within the three-month period set in, the 

Notice of Allowability (PTO-37). 

Proposed new formal drawings were received on (with a Certificate of Mailing or 

Transmission dated ), which is after the expiration of the period for reply. 

(b) □ No corrected drawings have been received. 

4. D The letter of express abandonment which is signed by the attorney or agent of record, the assignee of the entire 

interest, or all of the applicants. 

5. D The letter of express abandonment which is signed by an attorney or agent (acting in a representative capacity 

under 37 CFR 1.34(a)) upon the filing of a continuing application. 



and because the 



6. □ The decision by the Board of Patent Appeals and Interferences rendered on 

period for seeking court review of the decision has expired and there are no allowed claims. 

7. D The reason(s) below: Qctsy^ 

JAMES M. SPEAR 
PRIMARY EXAMINER 
ART UNIT 1615 

Petitions to revive under 37 CFR 1.137(a) or (b), or requests to withdraw the holding of abandonment under 37 CFR 1.181, 
should be promptly filed to minimize any negative effects on patent term. 



U. S. Patent and Trademark Office 
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Notice of Abandonment 



Part of Paper No. 8 



Interview Summary 


Application No. 
09/774,171 


Applicant(s) 

DICKINSON, ET AL 


Examiner 

JAMES M. SPEAR 


Art Unit 

1615 











All participants (applicant, applicant's representative, PTO personnel): 

(1) JAMES M. SPEAR (3) _ 

(2) OFFICE OF ROBERT B. MURRA Y (4) _ 

Date of Interview Dec 16, 2002 



Type: a) 53 Telephonic b)D Video Conference 

c)D Personal [copy is given to 1)D applicant 2)D applicant's representative] 

Exhibit shown or demonstration conducted: d)D Yes e)Kl No. If yes, brief description: 



Claim(s) discussed: None 

Identification of prior art discussed: 
None 



Agreement with respect to the claims f)Kl was reached. g)D was not reached. h)D N/A. 

Substance of Interview including description of the general nature of what was agreed to if an agreement was reached, or 
any other comments: 

Application is abandoned. A petition to revive will be submitted. 



(A fuller description, if necessary, and a copy of the amendments which the examiner agreed would render the claims 
allowable, if available, must be attached. Also, where no copy of the amendments that would render the claims allowable is 
available, a summary thereof must be attached.) 

i)Kl It is not necessary for applicant to provide a separate record of the substance of the interview (if box is checked). 

Unless the paragraph above has been checked, THE FORMAL WRITTEN REPLY TO THE LAST OFFICE ACTION MUST 
INCLUDE THE SUBSTANCE OF THE INTERVIEW. (See MPEP section 713.04). If a reply to the last Office action has 
already been filed, APPLICANT IS GIVEN ONE MONTH FROM THIS INTERVIEW DATE TO FILE A STATEMENT OF THE 
SUBSTANCE OF THE INTERVIEW. See Summary of Record of Interview requirements on reverse side or on attached 

V JAMES M. SPEAR 
PRIMARY EXAMINER 

Examiner Note: You must sign this form unless it is 

an Attachment to a signed Office action. Examiner's signature, if required 



U. S. Patent and Trademark Office 
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DECLARATION 



CO 



s 



Assistant Commissioner for Patents 
Washington, D.C. 20231 

Dear Sir: 

1, Philip Austin, a citizen of the United States, hereby declare and state: 

1. I was the docket clerk at the firm of Arent Fox Kintner Plotkin & Kahn PLLC 
(referred to herein as the firm) as of May 28,2002. 

2. As the docket clerk at the firm at that time, my duties included following the docketing 
and USPTO filing procedures for the firm, including reviewing all mail received from the 
USPTO and docketing all due dates created by that mail in the Master Docket, which T 
maintained in the manner described in the Appendix attached to the Declaration by Mr. Richard 
J. Berman- 

3. Upon examining the Master Docket after receiving ihe Notice of Abandonment of 
December 1 8, 2002 from Examiner Spear in reference to the above application, I noted that the 
Master Docket contains no notation of any due date for a response to the Office Action in the 
above application on August 28,2002 (i.e., three months from the apparent date of mailing of the 
Office letter in the above application). ATTACHMENT 1 is a true and correct copy of the 
printout of the Master Docket for August 28, 2002. 
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DECLARATION - Sheila Cooper-Loving 

SiiialNa 09^774,171 
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4. I have been instructed on the importance of ensuring that the Master Docket reflect 
every due date established by mail received by the firm from the USPTO. 

5, lam not aware of any occurrence where an Office Aeticr. (in an application where the 
applicant has not instructed us to abandon the application) was mailed to the firm and received 
by the firm, but was not docketed in the Master Docket. 

6, Based on the above, it is my belief that the May 28, 2002 Office Action concerning the 
above application was never received by the firm. 

7. I hereby declare that all statements made herein of my own knowledge are true and 
that ail statements made on information and belief are believed to be true; and further that these 
statements were made with the knowledge that willful false statements and the like so made arc 
punishable by fine or imprisonment, or both, under Section 1001 Title 18 of the United States 
Code and that such willful false statements may jeopardize the validity of the application or any 
patent issued thereon. 



Philip Austin Date 

Enclosure: 
ATTACHMENT 1 

I:\DATA\aienuUS>SJ£9Ji-)3^A l ,:di I Mln= 
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First Named Inventor 
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Qroup Art Unit 



1615 



Examiner Name 



J. Spear 



Attorney DockeiNo. 
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DECLARATION 



Assistant Commissioner for Patents 
Washington, D.C .20231 

Dear Sir: 

I, Richard J. Bcnnan, a citizen of the United States, hereby declare and state: 

1. lama partner in the firm of Arent Fox Kintner Plotkin & Kahn PLLC (referred to 
herein as the firm). 

2. Attached hereto is an APPENDIX, which is a true rendition of the general procedures 
for the firm with regard to docketing due dates created by mail received from the U.S. Patent and 
Trademark Office (USPTO)- 

3. I hereby declare that aLl statements made herein of my own knowledge are true and 
that all statements made on information and belief arc believed to be true; and further that these 
statements were made with the knowledge that willful false statements and the like so made are 
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punishable by fine or imprisonment, or both, under Section 1001 Title 18 of the United States 
Code and that such willful false statements may jeopardize the validity of the application or any 
patent issued thereon. 
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Group Art Unit 
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Examiner Name 


J. Spear 
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APPENDIX 



DOCKETING AND USPTO FILING PROCEDURES FOR THE FIRM OF 
ARfiNT I'QX KTNTNFrB PT OTFTTN & KAHNJ ff j r ^ S OF May ?k ?nrv> 



When a piece of mail received from the U.S. Patent and Trademark Office (referred to 
herein as "USPTO mail") is received by the firm of Arent Fox Kinder Plotkin & Kahn, PLLC 
(referred to herein as "the firm"), that piece of USPTO mail is first given to the docket clerk in 
the docketing department of the firm together with the firm's file (referred to herein as "the file") 
for the application referred to in the USPTO mail. The type of mail, together with the firm's 
client number and matter number for that file, is entered into a PTO mail log by the docket clerk. 

The docket clerk is also responsible for maintaining a "Master Docket", which is a 
computer-compiled list containing (among other things) (1) calendar days arranged 
chronologically, and (2) all due dates created by USPTO mail for all cases being handled by the 
firm. When a piece of USPTO mail presents a due date for taking action in a particular 
application, the docket clerk enters the firm docket number for that application, and the action 
which is required to satisfy that doe date, into the master docket under the date corresponding to 
the due date created by that piece of USPTO mail. 

After the docket clerk has entered into the master docket every due date created by a piece 
of USPTO mail, the file, together with the USPTO mail, is then given to the principal attorney 
(referred lo herein as '"the attorney") responsible for the prosecution of that application. 

The secretary responsible for assisting that attorney (referred to herein as "the secretary") 
maintains a personal docket book for the attorney. When the attorney receives a piece of USPTO 
mail which creates a due date, the secretary enters that due date in his or her personal docket 
book. After the secretary has docketed any due date(s) created by the piece of USPTO mail, he 
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or she gives the file and the piece of USPTO mail to the attorney. In addition, the secretary 
marks the cover of ihe file to indicate the due date and the ction required 
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Application NO. 
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Group Art Unit 
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Examiner Name 
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Attorney Dctkci No. 


2955-134 
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DECLARATION 



Assistant Commissioner for Patents 
Washington, D.C 20231 

Dear Sir: 

I, Cindy Dio$0, a citizen of the United States, hereby declare and state: 

1 . 1 am a secretary at the firm of Arent Fox Kintner Plotkin & Kahn PLLC (referred to 
herein as the firm). 

2. As a secretary at The firm, I am responsible for assisting Mr, Richard J. Berman, My 
duties being responsible for assisting Mr. Soman include following the docketing and USPTO 
filing procedures for the firm Mr. Murray is responsible for the above application. 

3. Upon examining Mr. Hermans personal docket book after receiving the Notice of 
Abandonment of December 1 2002 from Examiner Spear in connection with the above 
application, 1 noted that Mr. Herman's personal docket book contains no notation of any due date 
for a response to an Office Action in the above application on August 28, 2002 (i.e., three 
months from the alleged date of mailing of the Office Action in the above application). 
ATTACHMENT 1 is a true and correct copy of Mr. Berman's personal docket book covering 
August 28, 2002. 

4. Upon examining the cover of the file for the above application after receiving the 
Notice of Abandonment of December 18, 2002 from Examiner Spear in reference to the above 
application, I noted that there is no notation of any due date for a response to an Office Action in 
the above application, ATTACHMENT 2 is a true and correct (reduced- size) copy of the cover 
of the file for the above application. 
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5, I have been instructed on the imp rtance of ensuring that Mr. Bennan's persona] 
docket book and the cover of each file being handled by Mr. Berman reflect every due date 
established by mail received from the USPTO concerning any application being handled by Mr. 



6. I am not aware of any occurrence where an Office Action (in an application where the 
applicant has not instructed us to abandon the application) was mailed to and received by the 
firm and wag not docketed in the master docket, and in Mr. Bennan's personal docket book that T 
maintain. 

7. Based on the above, it is my belief that the May 28, 2002 Office Action concerning the 
above application was never received by the firm. 

8. I hereby declare that all statements made herein of my own knowledge are true and 
that all statements made on information and belief are believed to be true; and further that these 
statements were made with the knowledge that willful false statements and the like so made are 
punishable by J3ne or imprisonment, or both, under Section 1001 Title 18 of the United States 
Code and that such willful false statements may jeopardize the validity of the application or any 
patent issued thereon. 



Berman. 





Enclosure: 
ATTACHMENTS 
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